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THE I-9 PROCESS IN A NUTSHELL
Purpose   
 This bulletin provides employers with basic guidance for compliance with requirements to complete, update, and
retain I-9 forms for all employees, whether United States (US) citizens or non-citizens.  For additional information,
employers should consult the Handbook for Employers (Form M-274), which may be ordered from this office.

Introduction to Worksite Enforcement
The 1986 Immigration Reform and Control Act (“IRCA”) sought to control the problem of illegal migration by
eliminating a key incentive for unauthorized persons to come to the United States: employment.  To accomplish
this, IRCA made all US employers responsible for ensuring that US citizen as well as non-citizen employees hired
after November 6, 1986, document both that they are eligible to work in the United States and that their identities
match the information on their employment authorization documents.  To implement this, employers were required
to complete Employment Eligibility Verification Forms I-9 for all employees.  An employer’s obligation to review
documents is not triggered or even permitted until a person has been hired for a position, whereupon the new
employee is entitled to submit a document or combination of documents of his choice (from Lists A or B and C on
the reverse side of the I-9 form) to verify his identity and work eligibility.

Protection from Discrimination
IRCA also prohibited discrimination in hiring and discharging based on national origin or citizenship status.  The
intent of the law is for protected persons to be considered for employment only on the basis of qualifications,
experience, and personal merit.  Accordingly, the I-9 process may not be used to pre-screen employees for hiring,
unless an employer has instituted a policy and regular practice to subject every applicant for every job, regardless
of national origin or citizenship status, to the I-9 process.  Furthermore, an employer may not demand more or
different documents than an employee chooses to present, provided that the documents presented meet I-9
requirements.  Specifically, an employer may not demand INS-issued documents in lieu of other acceptable
document(s) from List(s) A or B and C and may not consider the fact that work authorization documents presented
by protected individuals have future expiration dates as cause not to hire or to terminate.
Note:  Generally, IRCA’s anti-discrimination provisions are enforceable against employers of four or more
employees found to have discriminated against any person, other than an unauthorized alien, in hiring, discharge,
recruiting or referring for a fee because of that person’s national origin or, in the case of citizens or protected
individuals, citizenship status.  Employers of 15 or more employees may not discriminate against any person on
the basis of national origin in hiring, discharge, recruitment, assignment, compensation, or other terms and
conditions of employment.  Protected individuals include citizens or nationals of the United States, lawful
permanent residents, temporary residents, and persons granted refugee or asylee status.

Changes since Publication of Form I-9 and Handbook for Employers
Effective September 30, 1997, via interim rule published at 62 fed. Reg. 51001-51006, the following documents
were removed from the list of acceptable identity and work authorization documents (listed on the 11/91 version of
the Form I-9) to comply with the Illegal Immigration Reform and Alien Responsibility Act of 1996 (IIRAIRA) :
Certificate of US Citizenship (List A #2),  Certificate of Naturalization (List A #3), Unexpired Reentry Permit (List
A #8), and Unexpired Refugee Travel Document (List A #9).  In light of the short and scant notice of these
changes to US employers, however, INS has withheld enforcement of civil money penalties for violations
associated with these changes.

Originally effective September 30, 1997, but amended by a subsequent interim rule of February 9, 1999, the rule
explaining when receipts may be used in lieu of original documents in the I-9 process (receipt rule) now provides:
• A Form I-94 marked with an I-551 stamp and affixed with the bearer’s photograph may be accepted as a
receipt until the expiration date indicated.   Where no expiration date is indicated, an employer may accept the
receipt for a period of one year from the date of issuance of the I-94 Form.  Within the one year receipt period, the
employee must present the actual Form I-551 Permanent Resident Card (“green card”).
• A Form I-94 marked with a Refugee stamp may be accepted as a receipt for 90 days, within which the
employee must present an unrestricted Social Security card or an Employment Authorization Document (Form I-
688B or I-766).
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THE I-9 PROCESS

General
Employers are responsible for completion of Forms I-9 for all employees, regardless of citizenship or national
origin.  An employee is any individual compensated for services to an employer, whether by payment in the form
of wages/salary or in the form of goods or services such as food and lodging.  Caution!  There is a difference
between volunteer work, which is charitable in nature, and unpaid employment.  Even uncompensated services may
constitute employment if, but for those services, a US worker would have to be hired by the employer.

Exceptions:
• Employees hired before November 7, 1986, and continuously employed by the same employer
• Employees hired for private, casual domestic work on a sporadic, irregular, or intermittent basis
• Independent contractors, for whom employers do not set work hours, provide necessary tools  to do the job, or

have the authority to hire and fire
• Workers provided to employers by individuals or entities providing contract services, such as temporary

agencies (in such cases, the contracting party is the employer for I-9 purposes)

Note:  An employer is not permitted under the law to contract for the labor of an individual whom he knows is not
authorized for employment.  Employers who knowingly violate or circumvent IRCA requirements may be subject
to civil and criminal penalties.

Retention of I-9 Records
An employer must retain the I-9 form of each employee either for three (3) years after the date of hire or for one
(1) year after employment is terminated, whichever is later.   All current employees, with the exceptions listed
above, must have I-9’s on file with the employer for the full term of their employment plus the applicable retention
period.   Upon request, all Forms I-9 subject to the retention requirement must be made available to an authorized
official of the INS, Department of Labor, and/or the Justice Department’s Office of Special Counsel for Unfair
Immigration-Related Employment Practices.

Note:  Employers are not required to make or maintain photocopies of employees’ documentation in their I-9 files
nor, if an employer chooses to maintain such copies, are the photocopies subject to I-9 retention requirements.
However, employers who choose to keep copies of I-9 documentation should do so for all employees, attach them to
the relating I-9 forms, and ensure that, if purged from I-9 files, the copies are not used for any other purpose.

Missing I-9 Forms
An employer who discovers that an I-9 form is not on file for a given employee should request the employee to
complete an I-9 form immediately and submit documentation as required in Section 2.  The new form should be
dated when completed--never post-dated.  When an employee cannot provide acceptable documentation, the
employer becomes aware at that time of the individual’s ineligibility to work.  The employer may be subject to
penalties for “knowingly” continuing to employ a worker under such circumstances.

Note:  An explanatory annotation to a late I-9 form provides a record for the employer and INS.

Discovering an Unauthorized Employee
An employer who discovers that an employee has been working unlawfully (e.g. having submitted false
documentation) may allow such an employee another opportunity to present acceptable documentation and
complete, amend, or note the I-9 form accordingly.  However, employers should be aware that if an employee who
cannot provide acceptable documentation remains employed, they may be subject to serious penalties for
“knowingly continuing to employ”.

Successive Employers
Employers who acquire a business and retain the predecessor’s employees are not required to complete new I-9’s
for those employees if they qualify as “successors-in-interest.”  A successor in interest is an employer that
acquires the liabilities as well as assets of another company or discrete functional division of a company.  However,
successors in interest will be held responsible if the predecessor’s I-9 files are deficient or defective.
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COMPLETING THE I-9 FORM
There are 3 sections of the Form I-9.  The employee must complete Section 1. The employer must
complete sections 2 and 3.  The employer is required to ensure that all sections of the Form I-9
are timely and properly completed.

Section 1: Employee Information & Verification        

Responsibility of the Employer
Employers must ensure that Section 1 is completed by the employee upon commencement of
employment (i.e. no later than the date on which employment services start).  The signature and
attestation portions of Section 1 are particularly important and employers should take special care
to ensure that employees complete these in full.  Although employers are held responsible for
deficiencies of information in Section 1 (i.e. where required information is not provided by the
employee), they may not require employees to produce documents to verify Section 1
information.

Note:  An employee’s signature, attestation of status, and expiration dates for temporary work
authorization are particularly important.  If a given employee cannot or will not provide required
Section 1 information, there is no reason for the employer to proceed to complete Section 2.  In
such case, the employee is imputed to have alerted the employer via the personal attestation (or
refusal thereof) that he or she is not currently authorized to work in the United States.   

Responsibility of the Employee
Employees must provide all personal information requested.   In particular, they must indicate
their status, i.e. check the applicable box indicating that they are:
• citizens/nationals of the United States (top box),
• lawful permanent residents with “green cards” (middle box), or
• work eligible aliens with temporary employment authorization cards (Form I-688 A or B or

Form I-766) or ADIT stamps (or other official notation) in their passports or on I-94 forms
(bottom box).

Employees must sign and date this Section of the Form I-9 when completed.

Note:  To maintain consistency in personnel records, employees who possess immigration
documents are advised to use the same names on I-9 forms and payroll submissions as used by the
INS.  Name variations used by employees for personal reasons, such as nicknames, aliases,
maiden names, or transposed/incomplete surnames may cause delays in verifying employment
authorization and may not match Social Security records for payroll purposes.
Note:  Employers should also remind employees of special format requirements such as providing
dates in the format of month/day/year, since date formats in their countries of origin may have a
different order.

Responsibility of Translator or Preparer
If used by the employee to fill out Section 1, translators or preparers must also sign, date, and
provide requested information in the Preparer/Translator Certification Block at the bottom of
Section 1.  Employers themselves must fill in and sign this block if they have assisted employees
with Section 1.
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Section 2: Employer Review and Verification
Documents that can be presented by employees are listed on the reverse side of the Form I-9 as well as in the
Handbook for Employers (Form M-274)1.

 Original Documents Only
The employer or employer’s representative must personally review original document(s) that demonstrate an
employee’s identity and eligibility to work in the United States2.  Photocopies, or numbers representing original
documents are not acceptable.  All identifying information, including the document title, the issuing authority, the
document number, and/or the expiration date (if applicable) must be provided in full.  Employees who no longer
possess the required documentation when employment begins may submit receipts showing that they have applied
to the appropriate entity for replacements  (this does not apply to receipts for initial applications for employment
authorization documents or for applications for extension of expired employment authorization documents).  In
most cases, the actual replacement document must be presented to the employer within ninety days (for additional
information, see interim rule published in the Federal Register on March 9, 1999, available from this office).
Note:    Two common sources of confusion:

(1)  Social Security cards may bear special annotations that restrict their use.  Currently, Social Security Cards are
issued only to US citizens and to aliens with work authorization.  A Social Security card marked VALID FOR
EMPLOYMENT ONLY WITH INS AUTHORIZATION means that the alien to whom it was issued was
authorized only for temporary employment in the US.  To avoid the use of the SSA card for employment
eligibility verification purposes past the expiration date of the underlying temporary employment
authorization, INS regulations require that it be submitted with a current INS document to be acceptable.  A
Social Security card marked NOT VALID FOR EMPLOYMENT was issued to an alien who was not authorized
to work and may not be used as a List C document at all.

Note:  Aliens whose SSA cards were issued when they had temporary or no work authorization, but have changed
or adjusted status since then, should apply to SSA to have restrictions removed from their cards, where applicable.
 (2) Double entries for document #’s and expiration dates must be filled out only where an employee has presented
an unexpired passport with an unexpired I-94.  Both document numbers and expiration dates must be recorded.

Standards of Review3

The employer must review documents both for appearance of authenticity and to ensure that they relate to the
person presenting them (for example, the name on the Social Security card should be compared to the name on the
state driver’s permit and the photo on the driver’s permit compared to the appearance of the person who presented
the documents).  Employers should reject documents that appear not to be genuine and ask employees who present
questionable documentation for other documentation to satisfy I-9 requirements.  Employees who are unable to
present acceptable documents should be terminated.  Employers who choose to retain such employees may  be
subject to penalties for “knowingly continuing to employ” unauthorized workers.
Note:  Employers should be alert for obvious signs of fraud, such as:
• cut-out and pasted photos in official documents
• typed or other irregular insertion of names or identifying information on forms that should be officially printed
• questionable card stock that differs from the standard for the type of document
• laminated versions of documents that should not be laminated.

Signature and Date
Employers are required to sign and date the bottom of Section 2 and provide all requested information in the
CERTIFICATION portion4.
 Note:  The personal attestation and signature of the employer are extremely important.   The person who actually
reviews original  documents -- whether that person is the employer, a provider of contract services to the employer,
or an agent of the employer such as a human resources department employee--must sign and date the I-9 form.

                                                       
1 New documents issued since the 11/91 version of the Form I-9 and Handbook for Employers were issued include
the Form I-766 Employment Authorization Document (which belongs under List A #10) and the Form I-551
Permanent Resident Card  (which belongs under List A #5). See also the list of document changes in the interim
rule effective on September 30, 1997 (available from this office
2 Anti-Discrimination Warning: Employers are not permitted to require a particular document(s) or combination
of documents.  The employer must accept any document from List A or combination of documents from Lists B
and C, at the employee’s discretion.  Likewise, employers may neither require nor accept any more documentation
than the minimum necessary to substantiate identity and work eligibility.  
3 See employer bulletin 99-103.
4 Employers with remote hires may designate agents such as notaries public, attorneys, or other trusted individual
to exercise the Section 2 review of documents on their behalf.  An employer is bound by the actions of such agent.
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Section 3: Updating and Reverification
Tracking Employment Eligibility
Employers are required to reverify employment eligibility information from Section 1 and/or Section 2 of an
employee’s I-9 form (i.e. expiration dates for temporary work authorization).   Reverification is necessary in two
situations: when an employee’s authorization (document) has expired or when an employee is rehired within the
retention period of his/her original form I-9 and the basis of work authorization has expired or changed.
Note:  Most employers find it useful to institute a system that reminds them automatically, in advance, that a given
employee’s authorization document will expire.  Advance warning assists both employees and employers, since
early notice will usually allow employees time to renew the authorization prior to the expiration date and avoid
penalties to employers for continuing to employ unauthorized workers.  Ninety-day (90) day notice usually allows
employees to apply for and receive replacement documents in time to maintain uninterrupted employment.

Expired Work Authorization
Employers must require current employees to maintain work eligibility by renewing expiring status indicated in
Section 1 and/or expiring work authorization documents provided for Section 2 (identity need not be reverified,
even if established by a document bearing an expiration date).  Section 3 (or a new I-9 form to be attached to the
original I-9) must be completed by the employer no later than the applicable expiration date.   To reverify expired
status (section 1) and/or expired work authorization document(s) (section 2), an employee may present any
currently valid List A or List C document.
Note:  Employees are not required to present, for reverification purposes, a new version of the same document that
was presented to satisfy Section 2 but subsequently expired.  Any document or combination of documents that
would be acceptable to demonstrate work eligibility under Section 2 may be presented for reverification purposes.

Where Reverification is not Required
Resident Alien Cards (including those issued to conditional residents, also known as Alien Registration Receipt
cards, Forms I-551, Resident Alien Cards, Permanent Resident Cards, or “Green Cards,” should not be reverified
when the cards expire.  In these cases, the status does not expire even though the cards expire so that INS can
diminish the numbers of tamper- and counterfeit-prone documents in circulation.  Likewise, List B documents
need not be reverified when they expire (many not be unexpired when in order to be initially acceptable).
Note:  List A or B documents from which the bearers cannot be identified are not acceptable even if unexpired.

Rehires
Employers may reverify information of an employee rehired within 3 years of the initial hire date (i.e. whose I-9
forms are retained on file) as an alternative to completing a new Form I-9.   If the rehire’s basis of employment
eligibility, as listed on the retained I-9, remains the same, the employer must update.  If the basis of work
eligibility has expired or changed, the employer must reverify.

Responsibility of the Employer upon Rehire
Employers must complete Section 3 items A (name), B (date of rehire), and C (new documentation) in full, as
applicable.  In this section, as in Section 2, it is important that the person who actually examines the documents on
behalf of the employer personally sign and date the attestation provision at the bottom of the form.

Rehire Documentation (when Form I-9 for rehired employee remains on file with employer)
To update: Employers should record the date of rehire, sign and date Section 3.  If a new Form I-9 is used,
employer should write the employee’s name in Section 1 and attach to original Form I-9 retained on file.
To reverify: Employers must record the date of rehire, record the document title, number, and expiration date (if
any) of documentation presented to reverify the List A or C document that was originally presented but has since
expired, sign, and date Section 3.  If a new Form I-9 is used, employer must write employee’s name in Section 1.
Note:  Documentation for reverification purposes may be the renewed version of the originally presented document
or any other acceptable document that demonstrates current work eligibility.  List B documents do not need to be
updated or reverified, even if expired.

Other Issues
Storage of Forms I-9
• Current INS regulations permit electronic generation of  blank I-9 Forms, but not electronic completion or

storage.  I-9 files subject to retention requirements must be stored in hard copy or by microfiche.
• Where I-9 records are stored is not a matter of federal immigration law.  For example, whether these records

can be maintained in employee personnel folders is not dictated by INS regulations.  Likewise, whether these
records can be stored at the worksites or at corporate headquarters is not a regulatory matter.  Employers
should realize, however, that INS technically owns the original records and that originals may be required in a
request for production of documents to an employer.  At such time, employers have 3 days to produce the
records.  If original I-9 records are stored offsite or are difficult to access, this may not be possible.


